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STANDARD UTILITY AGREEMENT
ACTUAL COST - LOCAL GOVERNMENT

[bookmark: Text5][bookmark: _GoBack][bookmark: Text66]U Number:        Utility ID:      

	District:      
	County:      

	[bookmark: Text20]Federal Project No.:      
	Highway:           

	ROW CSJ:      
	From:      

	[bookmark: Text34]Highway Project Letting Date:      	
	To:      




[bookmark: Text58][bookmark: Text59]This Agreement by and between the State of Texas, acting by and through the Texas Transportation Commission, (“State”), and      , Texas, acting by and through its duly authorized official, (“Local Government”), and      , acting by and through its duly authorized representative, (“Owner”), shall be effective on the date of approval and execution by and on behalf of the State.

WHEREAS, the State has determined that it is necessary to make certain highway improvements in the state highway system, which said changes are generally described as follows:

[bookmark: Text60][bookmark: Text61]WHEREAS, these proposed highway improvements will necessitate the adjustment, removal, and/or relocation of certain facilities of Owner as indicated in the following statement of work: [Enter scope of work here or submission will not be complete]  and such work is shown in more detail in Owner’s plans, specifications and costs (estimated at $     ), which are attached hereto and made a part hereof, and which are prepared in form and manner required by 23 CFR 645, Subpart A, and amendments thereto; and

WHEREAS, the State and the Local Government have previous to this date entered into an agreement, said agreement being attached as Exhibit “B” and incorporated for all purposes herein, to accept responsibility for the adjustment, removal, or relocation of certain utility facilities required by highway improvements on the hereinabove designated project.

WHEREAS, the Owner, has provided sufficient legal authority to the Local Government to establish an interest in properties affected by the abovementioned highway improvements. Said facilities are located upon such properties as indicated in the statement of work as described in Exhibit “A”.

NOW, THEREFORE, in consideration of the covenants and agreements herein contained, the parties mutually agree as follows:

All conduct under this agreement, including but not limited to the adjustment, removal, and relocation of the facility, the development and reimbursement of costs, any environmental requirements, and retention of records will be in accordance with all applicable federal and state laws, rules, and regulations, including, without limitation, the Federal Uniform Relocation Assistance and Real Property Acquisition Policies Act, 42 U.S.C. §§ 4601, et seq., the National Environmental Policy Act,  42 U.S.C. §§ 4231, et seq., the Buy America provisions of 23 U.S.C. § 313 and 23 CFR 635.410, as amended, Texas Transportation Code § 223.045, the Utility Relocations, Adjustments, and Reimbursements provisions of 23 CFR 645, Subpart A, and the Utility Accommodation provisions of 23 CFR 645, Subpart B.

The Owner shall supply, upon request by the Local Government, proof of compliance with the aforementioned laws, rules, regulations, and guidelines prior to the commencement of the adjustment, removal, and relocation of the facility.

The Owner shall comply with the Buy America provisions of 23 U.S.C. § 313, 23 CFR 635.410, as amended, and the Steel and Iron Preference provisions of Texas Transportation Code § 223.045 and, when products that are composed predominately of steel and/or iron are incorporated into the permanent installation of the utility facility, use domestically manufactured products. TxDOT Form 1818 (Material Statement), along with all required attachments, must be submitted, prior to the commencement of the adjustment, removal, and relocation of the facility, as evidence of compliance with the aforementioned provisions. 

Failure to submit the required documentation or to comply with the Buy America, and Steel and Iron Preference requirements shall result in: (1) the Owner becoming ineligible to receive any contract or subcontract made with funds authorized under the Intermodal Surface Transportation Efficiency Act of 1991; (2) the State withholding reimbursement for the costs incurred by the Owner in the adjustment, removal, and relocation of the Utility’s facilities; and (3) removal and replacement of the non-compliant products.

[bookmark: Text62][bookmark: Text63][bookmark: Text64][bookmark: Text65]The State will administer federal funds in payment of the costs incurred in the adjustment or relocation of Owner’s facilities to the extent authorized under Title 23, Code of Federal Regulations, Part 645, Subpart A. The State’s participation will not exceed       percent (     %) of the total cost of authorized expenses after receipt of a final billing prepared in accordance with the abovementioned federal regulations. The Local Government’s participation shall consist of the remaining       percent (     %) of the cost of the adjustment or relocation.

The Owner has determined that the method to be used in developing the adjustment or relocation costs shall be as specified for the method checked and described hereinafter:

[bookmark: Check1]|_|  (1)	Actual  direct  and  related  indirect  costs  accumulated  in  accordance  with  a  work  order  accounting procedure prescribed by the applicable Federal or State regulatory body.

[bookmark: Check2]|_|  (2)	Actual direct and related indirect costs accumulated in accordance with an established accounting procedure developed by the Owner and approved by the Local Government and State.

Subject to the participation percentage as set out above, the Local Government will, upon satisfactory completion of the adjustment or relocation, and upon receipt of a final billing prepared in the form and manner prescribed by Federal regulations, make payment in the amount of ninety percent (90%) of the eligible costs as
shown in the final billing. The Local Government will reimburse the remaining ten percent (10%) after its audit of the final billing. Unless a variance is discovered, the total payments will equal the amount found eligible for reimbursement by the final audit.

When requested, the Local Government will make intermediate payments at not less than monthly intervals to Owner when properly billed. Such payments will not exceed eighty percent (80%) of the eligible cost as shown in each such billing. Intermediate payments shall not be considered final payment for any listed items. Bills for work completed herein shall be submitted to the Local Government not later than ninety (90) days after completion of the work. The State will reimburse the Local Government in an amount equal to the payment by the Local Government to the Owner upon receipt of Owner’s billing statement, and certification by the Local Government that payment in the requested amount has been made to the Owner. Upon receipt of the final billing and conclusion of the audit, the Local Government agrees to pay Owner any eligible outstanding retainage, and promptly request final reimbursement from the State.

In the event there is a substantial change for the statement of work contained in Exhibit “A”, reimbursement is limited to the amount approved pursuant to this agreement and its attached exhibits unless written approval is obtained from the Local Government and the State. All changes shall be documented on the Owner’s “as-built” plans supplied to the State. In no event can the Local Government bind the State for additional costs incurred due to the adjustment or relocation.

Upon execution of this agreement by all parties, the Local Government will, by written notice, authorize the Owner to proceed with the necessary adjustment or relocation, and the Owner agrees to prosecute such work diligently in accordance with the Owner’s plans. Such plans are attached as Exhibit “C”. Owner agrees to proceed in such a manner that will not result in avoidable delay or interference with the State’s highway construction. Should Owner by its actions cause interference or delay resulting in the imposition of damages upon the State by a third party, Owner agrees to be responsible for said damages. Such authorization to proceed shall constitute notice on the part of the State that the relocation has been included in an approved program as an item of right of way acquisition, that a project agreement which includes the work has or will be executed, and that the utility relocation or adjustment will be required by the final approved project agreement and plans.

The Owner will retain records of such costs in accordance with the provisions of 23 CFR Part 645, Subpart A.

The Owner, by execution of this agreement, does not waive any rights to which Owner may legally have within the limits of the law.

This agreement is subject to cancellation by either the State or the Local Government at any time up to the date that work under this agreement has been authorized. Such cancellation will not create any liability on either the part of the State or the Local Government.

The State Auditor may conduct an audit or investigation of any entity receiving funds from the State directly under this contract or indirectly through a subcontract under this contract. Acceptance of funds directly under this contract or indirectly through a subcontract under this contract acts as acceptance of the authority of the State Auditor, under the direction of the Legislative Audit Committee, to conduct an audit or investigation in connection with those funds.

It is also expressly understood that the Owner conducts the adjustment, removal, or relocation at its own risk, and that the Owner agrees to indemnify and hold the State harmless for damage to existing facilities caused by the Owner’s conduct.



The signatories to this agreement warrant that each has the authority to enter into this agreement on behalf of the party represented.



	THE LOCAL GOVERNMENT
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	Director of TP&D (or designee),       District
	

	
	
	
	
	
	

	Title:
	     
	
	
	
	

	
	
	
	
	THE STATE OF TEXAS
Executed and approved for the Texas Transportation Commission for the purpose and effect of activating and/or carrying out the orders, established policies or work programs heretofore approved and authorized by the Texas Transportation Commission.
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