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POSSESSION AND USE AGREEMENT FOR TRANSPORTATION PURPOSES
ALTERNATIVE PROVISIONS

	STATE OF TEXAS
	§
	ROW CSJ:         

	
	§
	Parcel No.:        

	[bookmark: Text1]COUNTY OF      
	§
	[bookmark: Text2]Project No.:        



This Possession and Use Agreement For Transportation Purposes (the “Agreement”) between the State of Texas, acting by and through the Texas Department of Transportation  (the “State”) , and       (the “Grantor” whether one or more), grants to the State, its contractors, agents and all others deemed necessary by the State, an irrevocable right to possession and use of the Grantor’s property for the purpose of constructing a portion of  Highway No.       (the “Highway Construction Project”) . The property subject to this Agreement is described more fully in field notes and plat map (attached as “Exhibit A”) and made a part of this Agreement by reference (the “Property”).

1.	For the consideration paid by the State which is set forth in Paragraph 2 below, the receipt and sufficiency of which is acknowledged, the Grantor grants, bargains, sells and conveys to the State of Texas the right of entry and exclusive possession and use of the Property for the purpose of constructing a highway and appurtenances thereto and the right to remove any improvements. Authorized activities include surveying, inspection, environmental studies, archeological studies, clearing, demolition, construction of permanent improvements, relocating, replacing, and improving existing utility facilities, locating new utility facilities, and other work required to be performed in connection with the Highway Construction Project.  This Possession and Use Agreement will extend to the State, its contractors and assigns, owners of any existing utilities on the Property and those which may be lawfully permitted on the Property by the State in the future, and all others deemed necessary by the State for the purpose of the Highway Construction Project. This grant will allow the construction, relocation, replacement, repair, improvement, operation and maintenance of utilities on the Property.
 
[bookmark: Text6]2.  	In full consideration for this irrevocable grant of possession and use and other Grantor covenants, warranties, and obligations under this Agreement, the State will tender to the Grantor the sum of       Dollars ($     ).  The Grantor agrees that this sum represents adequate and full compensation for the possession and use of the Property. The State will be entitled to take possession and use of the Property upon tender of payment.  The parties agree that the sum tendered represents       percent of the State's approved value, which assumes no adverse environmental conditions affecting the value of the Property.  The approved value is the State’s determination of the just compensation owed to the Grantor for the real property interest to be acquired by the State in the Property, encumbered with the improvements thereon, if any, and damages to the remainder,  if any,  save and except all oil, gas and sulphur.  The parties agree that the sum tendered to Grantor will be deducted from any final settlement amount, Special Commissioners’ award or court judgment.  In the event the amount of the final settlement or judgment for acquisition of the Property is less than the amount the State has paid for the possession and use of the Property, then the Grantor agrees that the original amount tendered represents an overpayment for the difference and, upon written notice from the State, the Grantor will promptly refund the overpayment to the State.

3.  The effective date of this Agreement will be the date on which payment pursuant to Paragraph 2 above was tendered to the Grantor by the State, or disbursed to the Grantor by a title company acting as escrow agent for the transaction, (the “Effective Date”).  

4.  The Grantor warrants and represents that the title to the Property is free and clear of all liens and encumbrances, or that proper releases will be executed for the Property prior to funds being disbursed under this Agreement. The Grantor further warrants that no other person or entity owns an interest in the fee title to the Property and further agrees to indemnify the State from all unreleased or undisclosed liens, claims or encumbrances affecting the Property.

OR ALTERNATE PARAGRAPH 4, IF APPLICABLE – ANY OF THE FOLLOWING MODIFICATIONS FOR PARAGRAPH 4 MAY BE USED INDIVIDUALLY OR IN COMBINATION

[SPECIAL WARRANTY DEED PROVISION]  THE FOLLOWING PARAGRAPH IS PRE-APPROVED AND MAY BE USED IF REQUESTED:

4.  The Grantor warrants and represents that by, through, or under Grantor but not otherwise, the title to the Property is free and clear of all liens and encumbrances, or that proper releases for the liens and encumbrances will be executed for the Property prior to funds being disbursed under this Agreement. The Grantor further warrants that no other person or entity owns an interest in the fee title to the Property and further agrees to indemnify the State from all unreleased or undisclosed liens, claims or encumbrances affecting the Property.  


[DEED EXCEPTIONS PROVISION]  THE FOLLOWING PARAGRAPH IS PRE-APPROVED AND MAY BE USED IF REQUESTED:

4.  The Grantor warrants and represents that the title to the Property is free and clear of all liens and encumbrances, or that proper releases for the liens and encumbrances will be executed for the Property prior to funds being disbursed under this Agreement. The Grantor further warrants that no other person or entity owns an interest in the fee title to the Property and further agrees to indemnify the State from all unreleased or undisclosed liens, claims or encumbrances affecting the Property.  This conveyance is made by Grantor and accepted by the State subject to the following:  
	
a. visible and apparent easements not appearing of record;

b. any discrepancies, conflicts, or shortages in area or boundary lines or any encroachments         or any overlapping of improvements which a current survey would show; and

c. easements, restrictions, reservations, covenants, conditions, oil and gas leases, mineral   severances, and encumbrances for taxes and assessments (other than liens and conveyances) that affect the Property and are presently of record in the Official Public                             Records of the county in which the Property is located, but only to the extent that said items are still valid and in force and effect at this time.


[TENANT PROVISION]  THE FOLLOWING PARAGRAPH MUST BE APPROVED PRIOR TO USE:

[bookmark: Text8]4.  The Grantor warrants and represents that the title to the Property is free and clear of all liens and encumbrances or that proper releases will be executed for the Property prior to funds being disbursed under this Agreement.  The Grantor, by executing this Agreement, acknowledges that enter tenant's name (the “Tenant”) has an existing lease agreement with right of possession to all or a portion of the Property, and expressly agrees that this Agreement and the State’s tender of payment pursuant to Paragraph 2 above is subject to the Tenant granting its consent to the State’s entry and exclusive possession and use of the Property.   The Grantor further warrants that no other person or entity owns an interest in the fee title to the Property and further agrees to indemnify the State from all unreleased or undisclosed liens, claims or encumbrances affecting the Property.


[SURFACE EASEMENT PROVISION – IF EASEMENT WILL INTERFERE WITH CONSTRUCTION ACTIVITIES] THE FOLLOWING PARAGRAPH MUST BE APPROVED PRIOR TO USE:

4.  The Grantor warrants and represents that the title to the Property is free and clear of all liens and encumbrances or that proper releases will be executed for the Property prior to funds being disbursed under this Agreement.  The Grantor, by executing this Agreement, acknowledges that enter easement holder's name (the “Easement Holder”) has an existing easement with right of possession to all or a portion of the Property, and expressly agrees that this Agreement and the State’s tender of payment pursuant to Paragraph 2 above is subject to the Easement Holder granting its consent to the State’s entry and exclusive possession and use of the Property.   The Grantor further warrants that no other person or entity owns an interest in the fee title to the Property and further agrees to indemnify the State from all unreleased or undisclosed liens, claims or encumbrances affecting the Property.


[OUTDOOR ADVERTISING SIGN PROVISION – SEE ALSO ADDITIONAL PARAGRAPH AT END OF THIS DOCUMENT]  THE FOLLOWING PARAGRAPH MUST BE APPROVED PRIOR TO USE:

[bookmark: Text9]4.   The Grantor warrants and represents that the title to the Property is free and clear of all liens and encumbrances or that proper releases will be executed for the Property prior to funds being disbursed under this Agreement.  The Grantor, by executing this Agreement, acknowledges that enter sign owner's name (the “Sign Owner”) has an existing lease for an outdoor advertising sign with right of possession to all or a portion of the Property, and expressly agrees that this Agreement and the State’s tender of payment pursuant to Paragraph 2 above is subject to the Sign Owner granting its consent to the State’s entry and exclusive possession and use of that portion of the Property not needed by the Sign Owner, in accordance with the conditions described in Paragraph      .   The Grantor further warrants that no other person or entity owns an interest in the fee title to the Property and further agrees to indemnify the State from all unreleased or undisclosed liens, claims or encumbrances affecting the Property.


5.  	The parties agree that the valuation date for determining the amount of just compensation for the real property interest proposed to be acquired by the State in the Property, for negotiation or eminent domain proceeding purposes, will be the Effective Date of this Agreement.

OR ALTERNATE PARAGRAPH 5, IF APPROVED [CHANGE DATE OF TAKING TO SPECIAL COMMISSIONERS’ HEARING/AWARD]:

5.	The parties agree that the valuation date for determining the amount of just compensation for the real property interest proposed to be acquired by the State in the Property, for eminent domain proceeding purposes, will be the date the award of the Special Commissioners is tendered to the registry of the court or, if the award is not greater than the consideration paid for this Agreement, the date of the Special Commissioners’ hearing. 

6.	This Agreement is made with the understanding that the State will continue to proceed with acquisition of a real property interest in the Property.  The Grantor reserves all rights of compensation for the title and interest in and to the Property which the Grantor holds as of the time immediately prior to the Effective Date of this Agreement.  This Agreement shall in no way prejudice the Grantor’s rights to receive full and just compensation as allowed by law for all of the Grantor’s interests in and to the Property to be acquired by the State, encumbered with the improvements thereon, if any, and damages, if any, to the remainder of the Grantor’s interest in any larger tract of which the Property is a part (the “Remainder”), if any; all as the Property exists on the Effective Date of this Agreement.  The State’s removal or construction of improvements on the Property shall in no way affect the fair market value of the Property in determining compensation due to the Grantor in the eminent domain proceedings.  There will be no project impact upon the appraised value of the Property.  This grant will not prejudice the Grantor’s rights to any relocation benefits for which Grantor may be eligible.

7.	In the event the State institutes or has instituted eminent domain proceedings, the State will not be liable to the Grantor for interest upon any award or judgment as a result of such proceedings for any period of time prior to the date of the award.  Payment of any interest may be deferred by the State until entry of judgment.

8.	The purpose of this Agreement is to allow the State to proceed with its Highway Construction Project without delay and to allow the Grantor to have the use at this time of a percentage of the estimated compensation for the State’s acquisition of a real property interest in the Property.  The Grantor expressly acknowledges that the proposed Highway Construction Project is for a valid public use and voluntarily waives any right the Grantor has or may have, known or unknown, to contest the jurisdiction of the court in any condemnation proceeding for acquisition of the Property related to the Highway Construction Project, based upon claims that the condemning authority has no authority to acquire the Property through eminent domain, has no valid public use for the Property, or that acquisition of the Property is not necessary for the public use.

9.  The Grantor reserves all of the oil, gas and sulphur in and under the land herein conveyed but waives all right of ingress and egress to the surface for the purpose of exploring, developing, mining or drilling.  The extraction of oil, gas and minerals may not affect the geological stability of the surface.
Nothing in this reservation will affect the title and rights of the State to take and use all other minerals and materials thereon, and thereunder.  
 
10.	The undersigned Grantor agrees to pay as they become due, all ad valorem property taxes and special assessments assessed against Property, including prorated taxes for the year in which the State takes title to the Property.

11. Notwithstanding the acquisition of right of possession to the Property by the State in a condemnation proceeding by depositing the Special Commissioners’ award into the registry of the court, less any amounts tendered to the Grantor pursuant to Paragraph 2 above, this Agreement shall continue to remain in effect until the State acquires title to the Property either by negotiation, settlement, or final court judgment.

12.	This Agreement will also extend to and bind the heirs, devisees, executors, administrators, legal representatives, successors in interest and assigns of the parties.

13. It is agreed the State will record this document.

14. Other conditions:      .

ADDITIONAL NUMBERED PARAGRAPHS, IF APPROVED

 [INDEMNIFICATION PROVISION]:

##. To the extent permitted by the laws and Constitution of the State of Texas, the State will indemnify, defend and hold Grantor harmless against any and all claims for personal injury of third parties and damages to the property of third parties that are caused by the State’s use of the Property; provided Grantor promptly notifies the State of any such claim and provides the State with the opportunity to defend against the claim.  The foregoing indemnity shall not include any amounts payable as a result of the use or possession of the property by Grantor or pursuant to settlements that have not been approved in advance by the State.  The State will cause its contractors, employees, agents, and other persons and entities authorized to enter the Property under this Agreement (collectively called the “Authorized Entity”) to be responsible for the safety of all the Authorized Entity’s employees, contractors, consultants, invitees, and agents who enter onto the Property at the direction of the Authorized Entity. 

[RELOCATION ASSISTANCE]:

##. This grant of possession and use shall in no way prejudice the right to any relocation benefits for which any displacee may be eligible.  The State will comply with all requirements of the Uniform Relocation Assistance and Real Property Acquisition Policies Act with regard to the relocation assistance program including provision of written notices to owner-occupant and tenant displacees.  The Grantor [or “Tenant”] acknowledges receipt of the brochure entitled “Relocation Assistance” and understands that relocation assistance benefits, if any, are handled entirely separate from and in addition to this transaction.  Relocation benefits, if any, will be examined on a case by case basis, and will be specifically set forth in a separate agreement.

[ADDITIONAL OUTDOOR ADVERTISING SIGN PROVISION]:

[bookmark: Text12]##. Except as otherwise provided in this paragraph and subject to the State’s acquisition of Grantor’s and Sign Owner’s real property interests in the Property needed for the Highway Construction Project, this grant of possession and use shall not prejudice the Sign Owner’s rights to retain the sign structure and to enter the Property for the purposes of maintenance, repair, and operation of the sign structure.  The area to be retained for access and the exclusive use of the Sign Owner is further described as      . 

[CATEGORY I BISECTION OF IMPROVEMENT(S) AND TITLE TO ENTIRE IMPROVEMENT(S)]:
[bookmark: Text13]##. The proposed right of way line for the Highway Construction Project bisects describe bisected improvements.  If the State cuts the improvement(s) at the right of way line, none of the said improvement(s) located on Grantor’s remaining property adjacent to said right of way line would be in such a condition that the improvement(s) could be adequately reconstructed at such location. For this reason, it is the State’s intent to acquire title to and compensate for the entire bisected improvement, including that portion lying outside of the area of the proposed land acquisition but within Grantor’s adjacent remaining property.  Grantor hereby authorizes the State, its contractors, agents or assigns, to temporarily enter upon said remaining property as necessary for the sole purpose of removing all of said bisected improvement(s).
[CATEGORY II BISECTION OF IMPROVEMENT(S) ON / AT THE PROPOSED RIGHT OF WAY LINE]:

##.   The proposed right of way line for the Highway Construction Project bisects describe bisected improvements. It is the State’s intent to cut the improvement(s) at the proposed right of way line, removing only the portion located within the area of proposed land acquisition.  Grantor hereby authorizes the State, its contractors, agents or assigns, to temporarily enter upon Grantor’s adjacent remaining property as necessary and for the sole purpose of cutting the bisected improvement(s) at/along the proposed right of way line and removing only the portion of the bisected improvement(s) located within the area of proposed land acquisition.
[CATEGORY II BISECTION OF IMPROVEMENT(S) OFF / BEYOND THE PROPOSED RIGHT OF WAY LINE]:
##.  The proposed right of way line for the Highway Construction Project bisects describe bisected improvements.  If the State cuts the improvement(s) at the right of way line, not all of said improvements located on Grantor’s remaining property adjacent to said right of way line would be in such a condition that the improvement(s) could be adequately reconstructed at the current location.  Reconstruction of a portion of the improvement(s) would not be structurally or economically feasible.  For this reason, it is the State’s intent to move the cut line from the right of way line to the following described location within Grantor’s remaining property (the “Designated Cut Line”) in order to appropriately divide the improvement(s).  The State will acquire title to and compensate Grantor for the portion of the improvement(s) not subject to feasible reconstruction located between the proposed right of way line and the Designated Cut Line. Grantor hereby authorize the State, its contractors, agents or assigns, to temporarily enter upon Grantor‘s remaining property as necessary for the sole purpose of cutting the bisected improvement(s) along the Designated Cut Line and removing only the portion of the bisected improvement(s) located within the area of proposed land acquisition and between the proposed right of way line and Designated Cut Line.
[bookmark: Text19]        “Designated Cut Line” description:      
Example of a “Designated Cut Line” description:
Said cut line lying between a point located on the eastern exterior wall of the said improvement 35 feet north of the most southeast corner of the said improvement, and a point located on the western exterior wall of said improvement 26.8 feet north of the most southwest corner of said improvement, said cut line running coincident with a line running approximately one foot south of the common wall between the storage room and the main office portions of the said improvement.
NOTE:  it will be necessary to establish the cut line based on structural engineering and appraisal considerations (e.g., at or near a load bearing wall).  The method for defining the cut line location in the bisection clause will vary depending upon the type of structure and the actual location of the cut.  Use references to the existing or proposed ROW lines and/or to definitive and readily identifiable structural monumentation.  The cut line description must be legally sufficient.
To have and to hold the Agreement herein described and conveyed, together with all the rights and appurtenances belonging to the State of Texas and its assigns forever, for the purposes and subject to the limitations set forth above.

GRANTOR:

By:  ____________________________________                                                                    	  

Printed Name:  ____________________________

Title:  ___________________________________
           (if GRANTOR is an entity other than an individual person)

Date:  ____________________ 



By:  _____________________________________                                                                    	  

Printed Name:  ____________________________

Title:  ___________________________________
           (if GRANTOR is an entity other than an individual person)

Date:  ____________________



PLUS ADDITIONAL SIGNATURE, IF APPLICABLE [TENANT PROVISION]:

TENANT: 


By:  ____________________________________                                                                    	  

Printed Name:  ____________________________

Title:  ___________________________________
           (if TENANT is an entity other than an individual person)

Date:  ____________________ 

[bookmark: Text18]By execution of this Agreement, Tenant agrees that in consideration of the amount of $      to be tendered to the Tenant by the State or disbursed to the Tenant by a title company acting as escrow agent for the transaction, it consents to the State’s entry and exclusive possession and use of the Property and otherwise agrees to comply with all of Grantor’s obligations under this Agreement to the extent the obligations are applicable to Tenant under the terms of its lease with the Grantor. 


PLUS ADDITIONAL SIGNATURE, IF APPLICABLE [SURFACE EASEMENT PROVISION]:

EASEMENT HOLDER: 


By:  ____________________________________                                                                    	  

Printed Name:  ____________________________

Title:  ___________________________________
           (if EASEMENT HOLDER is an entity other than an individual person)

Date:  ____________________ 

[bookmark: Text17]By execution of this Agreement, Easement Holder agrees that in consideration of the amount of $      to be tendered to the Easement Holder by the State or disbursed to the Easement Holder by a title company acting as escrow agent for the transaction, it consents to the State’s entry and exclusive possession and use of the Property and otherwise agrees to comply with all of Grantor’s obligations under this Agreement to the extent the obligations are applicable to Easement Holder under the terms of its easement agreement. 







PLUS ADDITIONAL SIGNATURE, IF APPLICABLE [OUTDOOR ADVERTISING SIGN PROVISION]:

SIGN OWNER: 


By:  ____________________________________                                                                    	  

Printed Name:  ____________________________

Title:  ___________________________________
           (if SIGN OWNER is an entity other than an individual person)

Date:  ____________________ 

[bookmark: Text15][bookmark: Text16]By execution of this Agreement, Sign Owner agrees that in consideration of the amount of $      to be tendered to the Sign Owner by the State or disbursed to the Sign Owner by a title company acting as escrow agent for the transaction, it consents to the State’s entry and exclusive possession and use of the Property in accordance with the terms of this Agreement, except for the area and purposes described in Paragraph      . 

	


	      THE STATE OF TEXAS

Executed by and approved for the Texas Transportation Commission for the purpose and effect of activating and/or carrying out the orders, established policies or work programs heretofore approved and authorized by the Texas Transportation Commission.


By: __________________________________________
[bookmark: Text14]             Right of  Way Manager

Date:________________________________________









														

Acknowledgement
State of Texas
County of      

This instrument was acknowledged before me on 								 

by												. 


						
Notary Public's Signature


														

Corporate Acknowledgment
State of Texas
County of      

This instrument was acknowledged before me on 						          by 

								, 						

of 									, a 					

corporation, on behalf of said corporation.

			
Notary Public's Signature
*NPUAALT*
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STATE OF TEXAS  §  ROW CSJ:                 

§  Parcel No.:                 

COUNTY OF             §  Project No.:               

  This  Possession and Use A greement   For Transportation Purposes (the “Agreement ”)   between the State  of Texas, a cting by and through the Texas  Department of Transportation  (the “State”) , and              (the   “Grantor”   whether one or more ), grants  to the State, its contractors, agents and all others deemed  necessary by the State,  an irrevocable right to possession and use  of  the  Grantor’s property  f or the  purpose of constructing a portion of  Highway No.              ( the  “ Highway  Construction Project”)  . The  property  subject to this Agreement  is described more fully in field notes and plat map (attached   as  “Exhibit A” ) and made a part of this Agreement by reference (the “Property”).     1.   For the consideration paid by the State which is set forth in Paragraph  2  below, the receipt and  sufficiency of which is acknowledged,  the  Grantor grant s , bargain s , sel ls   and convey s   to the State of  Texas  the right of entry and  exclusive possession and use of the Property for the purpose of  constructing a highway and appurtenances thereto and the right to remove any improvements.  Authorized activities   include surveying, inspection, environmental studies, archeological studies,  cl earin g, demolition, construction of  permanent improvements, relocating, replacing, and improving  existing utility facilities, locating new utility facilities, and other work required to be performed in  connection with the  Highway Construction Project .   Thi s Possession and Use Agreement will extend  to the State, its contractors  and  assigns ,   owners of any existing utilities on the Property and those  which may be lawfully permitted on the Property by the State in the future , and all others deemed  necessary by  the State for the purpose of  the Highway Construction Project . This grant will   allow the  construction, relocation, replacement, repair, improvement, operation and maintenance of utilities on  the Property.       2.     In full consideration for this irrevocable g rant of possession  and use   and other Grantor covenants ,  warranties,   and obligations  under this Agreement , the State will tender to the Grantor the sum of              Dollars ($           ).  The Grantor   agrees that this sum represents adequate and full  compensation for the possession and use of the Property. The State will be entitled to take   possession and use of the Property  upon tender of payment.  The parties agree that the sum tendered  represents               percent of the State's approved  value , which assumes no adverse environmental  conditions affecting the value of the Property .  The approved value is the State’s determination of  the just compensat ion owed to the Grantor for the   real property   interest to be acquired by the State in  the Property, encumbered with the improvements thereon, if any, and damages to the remainder,  if  any,  save and except all oil, gas and sulphur.  The parties agree that   the   sum   tendered to Grantor   will be deducted from any final settlement amount,  Special Commissioners’  award or   court  judgment .  In the event the   amount of the  final   settlement   or  judgment  for  acquisition of  the  Property   is less than the amount the State ha s paid for the possession and use of the  P roperty, then the Grantor  agree s   tha t the original amount tendered  represents an overpayment   for the difference   and ,   upon  written notice from   the State,  the  Grantor will promptly refund the overpayment to the  State .     3.    The effective date of this Agreement will be the date on which payment  pursuant to Paragraph 2 

