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I Texas Department of Transportation

Connecting you with Texas.

Odd Couple

* Ethics

* People/Roles

* Stewardship
* Risk Management

Protect the General Public

What is the number
one risk to our

projects?



Connecting you with Texas.

People | Communication | Conflict

R

PEOPLE
COMMUNICATION

CONFLICT
is the number one risk
to our project success.

e

\_

CONFLICT in the workplace costs
billions each year in the US

2-8 hours per week

$37,300 ==p $56,900

base salary in 2008 base salary in 2024

$356B =P $548B

2008 2024
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People Are Difficult

GREAT GREAT GREAT GREAT
WITH WITH WITH WITH
VISION. TECHNICAL. PEOPLE. DETAIL.

Terrible with Terrible with Terrible with Terrible with
patience. sharing. details. risk/growth.

Don’t need Hard to Hard to

Hard on people. focus. move.
people.
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What does stewardship of -
resources look like in our &
daily work?
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Connecting you with Texas.

I Texas Department of Transportation

A Simple Stewardship Summary

For the cost
you said it
would take.

Do what you
said you
would.

Adding the
When you value that
said you you

would do it. promised.



! “Peace is not absence of conflict; it is
- the ability to handle conflict by
‘ = peaceful means.”

-Ronald Reagan
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Risk Management

RISK DEFINITION:

Threats to business continuity, purpose or outcome.

Top Risks Risk Management is a process to:
* Communication — People * Understand risk

* Scope - Understanding between people * Isolate risk

* Schedule - Time commitment between people * Manage/control risk

* Fee - Value exchange between people

10
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Ethics Impact Risk Management

EARLY MIDDLE END
From Lead to Interview From Negotiations to Kickoff From Negotiations to Kickoff
* Client terms * Contract terms * Project Work Plan
* Objective - Scope * Schedule, scope and fee * QC/QA - Continuous Quality
Improvement
Municipal UPRR Utility Unrealistic
Building Rehab Contract Schedule

You will have to discuss the hard

things at some point on a project.

11
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“Clear is kind. .

Unclear is unkind.”

-Brené Brown
3




TXDOT's E&O Process - District

Perspectives
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Change Orders

Follow standard procedures for completing Change Orders

* When an apparent error and omission is identified that may result in a change order
notify, the provider and give them an opportunity to assist in addressing the problem

* Before selecting a change order code, such as 1B or 1E, consider all appropriate
factors

Table 9-1: Reason Codes Applicableto TxDOT Provider Plans

Responsibility cannot be
identified and no basis for
negotiating distribution of

Reason Code No Additional Cost | Recoverable Additional Cost responsibility
IB X
Incomect PS&E
1E X
Delay rework
1C X

Other

14
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Recoverable Additional Costs

Change order costs resulting from an error and omission are not automatically
the responsibility of the provider

Development of the change order cost may reveal two different cost
categories:

e Costs TXxDOT would have incurred if plans had been correct
e Costs TXxDOT would not have incurred had construction plans been correct

If a change order is identified as including recoverable additional cost to

TxDOT (Reason Code 1E), the resulting additional cost must be pursued
according to the procedures described later in this section.

15
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Connecting you with Texas.

Solving the Problem

* TxDOT must:
- Notify consultant of the problem
- Allow consultant to be part of the process

* Start when the problem occurs,
not at Change Order stage

Inclusion is a requirement in
problem-solving.

16
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Consultant should have the opportunity to:

Share their
Understand Assist in perspective on
what the error addressing Addi';j: the what led to
or omission is the problem the error or
omission
. J . /. /. J

17
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E&O Coordinators

Each District is required to have an E&O Coordinator

Duties include:

« Updating PEPS tracking system

« Coordinating with Finance Division and PEPS

« Assembling documentation from District Construction Office,
Area Office, and Design PM

« Assuring the District notifies the Consultant of the Final
Resolution

18
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Connecting you with Texas.

Chapter 9 Errors and Omissions

_ D

=O

TxDOT
Errors and
Omissions

Policy

Errors and
Omissions
Procedure

Appeals
Process

Collection
Procedure
and

Settlement
Agreement

O
M

Division
Contact
Information

19
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Errors and Omissions
Guidance External Webpage

* PEPS Landing Page on TxDOT Website: =
https://www.txdot.gov/business/peps.html e

* Resources Page:
https://www.txdot.gov/business/peps/resources.htmi “ =

* Errors and Omissions Guidance:
https://www.txdot.gov/content/dam/docs/division/ppd/resou
rces/errors-omissions.pdf

20
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E&O Letter Templates

Notice of Potential E&O r7

Issues Resolved =
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Request for Payment
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T
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Notice of Potential E&O Letter

, Texon Depariment of Transportation

Connecting you with Texas.
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Issue Resolved Letter

The discussions of the issues
have‘occurred

'|h-|m- --n:nuumndhun-u- md]muu-—-l .

m:_nn-n— N-u ln:- e o
uc-m-

resohred- with~minimal or njp cost

The-error may have been 3

shared ISSUG

Sent after the Notice of [ provider that the E&O has
Potential EQO Letter and No* FuFther action will be taken

)" mv \- 'z--“

after meeting with Oliihé, jg’gﬁé“L TR T X
provider gton

! e EEREx Dt or Divimen of Soees mon ke,

Sacorsy
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Notlflcatlon Letter

Starts the formal E&O process B

i by Be ERD T e et D | ey § A1 Caiain (P |
et St Pupmaenry Atiiuen. anf Saneciy Cumnc |

1T v o ase 1 e . e

* Coordinated by the E&O Coordinator

sty by
o S Comestomt
Lo

and the D/D E&O Committee ""

* Summarizes E&O and gives the
provider 30 days to respond © g

Consultant Perspective

* Meet with the District

* Discuss what led to the error

* Discuss what has been done to
minimize the impact

24
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Request for Payment Letter

® FO rma I req uest fO r pay ment a fte r Errors and Omissions Procedures
Onee a 1E Error and Omission bas been coded, the followmng steps below should be taken o

N ot i fi Ca t i 0 n Lette r a n d a n y m e eti n g S collect the amount owed by the contractor'consultant. Once the reymbursement 15 recerved, the

expenditures are credated accoeding 10 the Form 1234 (JV220) and will be posted 1o the budget
and project referenced on the form. When wocking with your FIN AP SueMgr contact please

W i th p rov i d e r reference that these are not overpavments and therefore do not need 1o be entered into SiteMgr
District Functions

o S u m m a ri Zes E &O a n d re q U e St 1 R:'.'u:‘\\ with and gaia agreement from the coatractorconsubiant for the amoust to be
$ payment :

Waork with FIN Accounts Payable (Central) SiteMagr contacts and then submut the

completed and signed Foem 1234 (JV220) 1o FIN-Revenue Managensent at
FIN ACCTREC@txdot gov. FIN Accounts Recesvable will setup a recesvable and
return 10 Vou A recervable number (Item [D) 10 be referenced on any collection letters

o P rOVi d e S p ro Ces S fo r a p p ea I sent. Then comtracior consuleant should also reference the recervable number on any

payment submatted

H 3) Send a better or invoce notifymg the Contractor Consultant 1o pay the balance owed to
o Slgned by DE Or DD the Department withm 30 days

4) After the 30* day of the mutial notificanon, send a Demand lester statng 1o make
* Payment timeline prvment i e
5) After the 60 day of the mitia) notification send a Final Demand letter notifving the
cantractor consultant to respond and send payment withan 10 daye
6) 1f thece 15 no response 10 the final demand lester, send the notfication, demand lemers

a0d supporting documentatson 10 FIN ACCTREC @txdot gov  FIN wall cocedanate with
the 0;\'..6 for funker collection effort

Venfy correct address before marling. Send all letters vin certified mml requesting address

correction. FIN-Revenue Management has template lesters available upos request and are
posted on the FIN Crossroads page under wstructions and reference

25
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Appeals Process

Once the provider receives the Request for Payment letter,
they have the option to:

e Pay the requested amount for the error or omission, or

e Submit a written request for consideration by TxDOT Administration to the
District Engineer or Division Director.

The written request must include a detailed explanation of the
disagreement.

The District/Division must contact the PEPS Division, provide a
copy of the Appeal, and the Request for Payment letter.
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Appeals Process

District submits to

TxDOT Admin for |l Payment
l consideration

—@) District and Consultant agree on revisions

Consultant

Appeals o . .
72 District and Consultant disagree on revisions

Submits a Request For PEPS Director

Consideration by D/D contacts PEPS, PEPS Director submits

TxDOT Admin to D/D provides copies of the : th recommendations
Appeal and the relisni s el to the Chief

Include a detailed Request for received Engineer for
description of the Payment Letter documentations review and

disagreement / decision

PEPS Director coordinates with D/D PEPS notifies FIN on
for any additional info needed the filed Appeal

27
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Appeals Process

J With Chief Engineer approval, the PEPS Division will prepare

and send a Decision Letter to the provider, D/D, and FIN.

28
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Payment and Agreements

* Payment remitted to:

TxDOT, Attn. Accounts Receivable
Item ID: XX
P.O. Box 149001,
Austin, TX 78714-9001

* Once payment received:
o The E&O is settled
o The FIN ensures funds are directed to the project
* Release and Settlement Agreements
o are not mandatory but will be executed if the consultant requests it

o Contracts Services Division (CSD) assists in the development of release and settlement
agreements

BEST PRACTICE

The release for the E&O must be narrowly focused to that the consultant is not released from any
more liability than the specific dispute being addressed.

29



E&O Case Study

US 90
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US 90 Project Info

* US 90 at the Colorado River, Colorado County
* Construction Completed 2023
* 765" long, 6-span Structure

- Concrete i-girders

- 500, 3-span steel span over main channel

31
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Connecting you with Texas.

Approach to E&O Process
(Ethical & Professional)

Understand the State’s E&O
Process & Policy

* Own - Ethical Responsibility

Resolve

Open communication
- Internally (team, leadership, insurance)
- Externally between parties

Manage Costs/Revisions

Fair Negotiation of Placement of Responsibility

32
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US 90 Case Study
Investigative Phase Decision Phase Claim Phase

: 4 . )
* E-mail Consultant Perspective
* Phone call )
] * Don’t Panic
* Meeting )
* Notification of Potential E&O Letter ‘ * Promote effective, open )
communication.
v « Meet with the District
v * Be a part of the solution
- J

33
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US 90 Case Study
Investigative Phase

Decision Phase

Connecting you with Texas.

Claim Phase

Notification of Potential E&O Best Practices

P
Consultant Perspective

* Separate engineering from formal claim
process

- Clear identification of problem/issue
- Open dialogue with team and state
- No assignment of blame

* Senior Leadership supports the process
* Professional liability insurance

* PM & design team handled the initial phase

- Concentrate on corrective action first

\

p
TxDOT Perspective

* Follow chain of command
- PM, AE’s, Directors
* Follow District established protocols
* State and Consultant working
hand-in-hand

34
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US 90 Case Study
Notification Phase Decision Phase Claim Phase

Speed is Key

* Days matter Design details
* Delays for the contractor can be costly resulted in steel

girder fabrication
issue.

* Ask about construction activities and schedule.
The more you know the better.

Involve the Right People
* Original designers

* Experienced staff

35
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US 90 Case Study
Notification Phase Decision Phase

Alternative Development & Review

* Identified 4 viable options for path forward

* Coordinated with 3rd party firms/experts

* Sought contractor input

* Options Outlined in an Engineering Technical Memo

* Provided appropriate amount of info for state to
make an informed decision

* Key components: schedule, costs,
advantages/disadvantages

Connecting you with Texas.

Claim Phase

LESSONS LEARNED

Consultant must be responsive
with viable solutions.

Districts should be "open" to
options to achieve the right
resolution.

36
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US 90 Case Study
Notification Phase Investigative Phase Claim Phase

Plan Updates

* Virtual meeting with key staff to discuss options

* TxDOT makes the ultimate decision on path forward
* Plans modified by Design Team

* Expedited QA/QC process and State review

* Change order drafted by Contractor and TxDOT

* Consultant reviews Change Order including pricing

* Additional changes as necessary

37
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US 90 Case Study
Notification Phase Investigative Phase Decision Phase

Request for Payment Letter
* Often occurs well after problem

* For US 90 received on 11/2021 towards end of construction

* 30-day appeal

38
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US 90 Case Study
Notification Phase Investigative Phase Decision Phase

Fair Negotiation of Placement of Responsibility

Include the Right People - Decision Makers
Insurance / Legal Involvement

Our Philosophy:
It’s OK to own your mistakes

Know the E&O Process & Procedures

o Both STV and YKM received guidance
from others

Connecting you with Texas.

Settlement of Shared Responsibility

o No written formula on how to do this.

o Preparation is key
Coordination w/ Administration
Revised Request for Payment Letter

Release and Payment

39



US 90 Case Study
Summary

Turning a Negative
Into a Positive
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