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Presentation Topics

e What is a Preclusion

e Conflicts of Interest

e Types of Conflicts of Interest
e TXDOT / ACEC Workgroup

e Legislation and Rule Making

* Questions and Answers
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PEPS PROFESSIONAL ENGINEERING PROCUREMENT SERVICES

PEPS Service Centers

v PEPS Division

Austin HQ
PEPS Division Director Deputy Division Director
Martin L. Rodin, P.E. Lucio Vasquez, P.E.
512.413.4310 512.925.9578

Martin.Rodin@txdot.gov

Lucio.Vasquez@txdot.gov

PEPS Support Centers

Business Operations Center
Roy Gonzales

512.781.8212
Roy.Gonzales@txdot.gov

Center of Excellence

Dan Neal, P.E., P.G. CTCM, CTPM
512.416.2667
Dan.Neal@txdot.gov

Invoice Center

Tira Dobrozensky, CTCM
512.317. 8511
Tira.Dobrozensky@txdot.gov

DRIVE Program
Caleb Bryant, P.E., PMP
281.224.8484
Caleb.Bryant@txdot.gov

Center of Contract Utilization Negotiations Center
Gail Morea, P.E. Rebecca Pinto, P.E.
713.876.1258 915.790.4344

Gail.Morea@txdot.gov

Controls Center
Dione Albert
512.284.2093
Dione.Albert@txdot.gov

Rebecca. Pinto@txdot.gov

Support Services Center
Tina Farias, CTCM, CTCD
432.202.2144
Tina.Farias@txdot.gov

Austin Service Center . Central Service Center
AUSTIN Charles Davidson, P.E., CTCM ABILENE BRYAN LUBBOCK TYLER Jiiie A Vela, BE.
512.832.7315 AMARILLO CHILDRESS ODESSA WACO 512.4164200'7 =
Charles.Davidson@txdot.gov ATLANTA CORPUS CHRISTI  PARIS WICHITA 956.712.7730
Dallas Service Center Fort Worth Service Center s B tﬁ?i:ﬁo iy . ggifw Jaime. A Vela@txdot.gov
DALLAS Joseph Jancuska, P.E. FORTWORTH Natashia Tabatabaii, P.E.
214.320.6187 469.766.9281

Joseph.Jancuska@txdot.gov Natashia.Tabatabaii@txdot.gov

El Paso Service Center Houston Service Center San Antonio Service Center Service Center for Divisions
EL PASO Jaime Perales, P.E., CFM HOUSTON  Kimlinh Nguyen, P.E. SAN ANTONIO Clara Carbajal-Sanchez, PE. AUSTIN Kori Rodriguez, P.E.
915.790.4231 713.802.5799 210.209.7885 210.284.5048

Jaime.Perales@txdot.gov Kimlinh.Nguyen@txdot.gov Clara.CarbajalSanchez@txdot.gov Kori.Rodriguez@txdot.gov




What is a Preclusion?




A preclusion is an action |
taken by the Department
to exclude or prohibit an
individual or firm from
,garticipating In a contract

r work authorization.




A preclusion is a measure used to mitigate the risks
associated with issues such as conflicts of

Interests.

* |n the procurement process, notification is provided to
the affected parties.

* A preclusion can be used on active contracts:
o for firms working on particular projects
o for individuals in certain areas or roles
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Conflicts of Interest




The Department’s Rules on Ethical Conduct
43 Texas Administrative Code (TAC) Chapter 10

The purpose for the rules is:

* to be good stewards of public resources, ensure the
protection of public funds, and maintain a high level
of transparency and accountability

* to ensure entities doing business with the
department adhere to ethical standards of conduct




A firm is required to disclose conflicts of interest
to the Department.




ﬁlt IS a situation in which a person has a duty to more than one )
person or organization but cannot do justice to the actual or
potentially adverse interests of both parties.” ~ Law.com

N /




[

...a Situation in which the concerns or aims of two
different parties are incompatible...

7

!

...a situation in which a person is in a position to
derive personal benefit from actions or decisions
made in their official capacity....

~




Effects of Conflict of Interest

Inability to give impartial assistance or
advice to Department

Objectivity in performing scope of work is
or may be otherwise impaired

Has or appears to have unfair competitive
advantage

Perception or appearance of impropriety
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Types of Conflicts of Interest




Conflict of Interest Examples

Unfair Competitive Advantage

Financial Interest

Revolving Door

Nepotism

Management Roles

Construction Engineering Inspection (CEI)
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Unfair Competitive Advantage: A Firm has Information That is not

Available to Other Competitors

Typically a result of the firm’s participation in a previous or
existing agreement with the Department. Example:

The firm has been contracted to develop
the schematic and environmental
documents, all of the information on the
project is not publically available, and the
contract for the Plans, Specifications, and
Estimates is being advertised.
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Individual Bias Based on Financial Interest

A firm is
precluded

. _
from entering Commission

TN aizrene * Executive Director

WIUEIVEYEN « General Counsel
the following

agency . Chi_ef Procurement
employees Officer

WIMICIERCES « Procurement

financial Di ;
interest in the Irector

firm

Texas Gov. Code §2261.252
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Financial Interest

Includes family members of these employees within the
second degree of consanguinity or affinity

Consanguinity Affinity
(By Blood) (By Marriage)

First Degree Second Degree First Degree Second Degree
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Revolving Door Conflicts for Former Employees: Conflict Due to
Work on Project (or Matter) or Former Position at Department

Former employees at or
above pay level A17 who
Jparticipated on matter

W)
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Individuals in positions at

or above District Engineer,

Division Director, Office
\Director, or higher
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Revolving Door Conflicts for Former Employees

A firm has a conflict if it employs a former employee who participated in the
procurement or negotiation of the awarded contract with the firm, within two

years of the execution of that contract.
o N r

A0 Ry

business @ gover‘lr\meml
~ .

R .~

43 TAC 810.6 Conflict of Interest — Texas Gov. Code Chapter 572
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Conflicts Involving Family Members: Potential for Favoritism or Bias

Texas Gov. Code §2261.252




General Engineering
Consultant (GEC)

It is a conflict for a T
. .. —elllly s
firm to participate ~ o

<‘| . |
in the ’
management Program Management F@
contract while - Consultant (PMC)
participating on i =
the contract being ;
managed.

 Comprehensive Engineering
Consultant (CEC)

A\

23 Code of Federal Regulatlons (CFR) §172 7



It is a conflict for a
firm who participated
In the design of the

project to participate
in the inspection of
the construction of the
project.

Construction Engineering
Inspection (CEIl)
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A conflict exists for a firm who represents two entities on the same project.

‘ County ‘

Landowner

Regional mobility authority Land developer




TXDOT / ACEC Workgroup




TxDOT / ACEC Work Group on Preclusions

ACEC Members
TXDOT Members

Peyton McKnight

Ceason Clemens Chuy Gonzalez

Becky Blewett
BERRNEEL

John Lamb

Chris Cotter
Doug Dillon
Kevin Hopper
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The general approach considered by the work group

A consultant must notify TxDOT when performing engineering services tor the same project, location,
or assignment for TXDOT and another client, without violating its duty to maintain confidentiality of
the other client

In assessing the conflict TxDOT will consider,

* Whether the firm will perform tasks on the same element of the project or assignment
* Whether the tasks to be performed are separate and distinct

If determined to be separate and distinct then no conflict may exist

If the conflict exists and there is no mitigation, the firm may be precluded from the conflicting
element

The firm may appeal a determination to the PEPS Division Director, or the PEPS Director’s decision
to the Executive Director or his designee.
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Legislation & Rule Making




Legislation

v . H.B. 3989 passed by the 88nd Texas
~ Legislature

0 Sent to the Governor 5/22/2023
0 Signed by the Governor 6/11/2023
o Effective 9/1/2023

" . » TxDOT is in the rule making process to
? implement the requirements of H.B. 3989

I.e- i

|
’p- "- l|I I
.F . | m| |
|
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Questions and

Discussion




o
M ndTheStreakTX

End the streak of daily deaths on Texas roadways.

TxDOT.gov (Keyword: #EndTheStreakTX) #EndTheStreakTX Toolkit
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