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Buy America and the National Environmental Policy Act Frequently Asked Questions
The purpose of this guidance is to clarify how the scope of a National Environmental Policy Act (NEPA) document affects the applicability of Buy America requirements to a project. This is not intended to be comprehensive guidance regarding Buy America requirements. 
Q1:	What is Buy America?
Buy America refers to the statutory requirement that all Federal Highway Administration (FHWA)-funded projects only use steel, iron, construction materials, and manufactured products that are produced in the United States (U.S.). Buy America is codified in the United States Code (U.S.C.) and in the Code of Federal Regulations (CFR), specifically statute 23 U.S.C. 313 and in regulation 23 CFR 635.410, 2 CFR Part 184, and 2 CFR 200.322.  FHWA also has issued various guidance documents regarding Buy America.[footnoteRef:2]  [2:  Federal Highway Administration Construction Program Guide Buy America website.] 

Note that the iron and steel requirements of Buy America are also included in Texas Transportation Code §223.045 and therefore apply even when there are no federal funds associated with a project. 
Q2:	Is Buy America the same as Build America, Buy America Act (BABA)?
No. Buy America is United States Department of Transportation (USDOT)-specific and has been in existence for over 40 years. “BABA” stands for the “Build America, Buy America Act.”  It was part of the Infrastructure Investment and Jobs Act passed in 2021 and expands the requirements of domestic materials beyond just iron and steel products. Although BABA does not directly apply to FHWA projects, FHWA interprets it as requiring FHWA’s Buy America program to be consistent with a certain part of BABA, Section 70914.[footnoteRef:3]   [3:  FHWA’s notice of proposed rulemaking, “Buy America Requirements for Manufactured Products,” 89 Federal Register 17789 (March 12, 2024) at 17790, left-hand column.] 

So, for FHWA projects we follow Buy America (23 U.S.C. 313) and Section 70914 of BABA.
Q3:	What does NEPA have to do with Buy America?
The Buy America statute refers to the scope of the NEPA document to determine the scope of “the project” that is subject to Buy America requirements:
“The requirements under this section shall apply to all contracts eligible for assistance under this chapter for a project carried out within the scope of the applicable finding, determination, or decision under the National Environmental Policy Act of 1969 (42 U.S.C. 4321 et sequentes), regardless of the funding source of such contracts, if at least 1 contract for the project is funded with amounts made available to carry out this title.”[footnoteRef:4] [4:  23 USC 313(h).] 

In other words, you look at the project as described in the NEPA document, and if any part of that project is funded with FHWA money, then all of the steel, iron, and manufactured products needed to complete the whole project as described in the NEPA document are subject to Buy America, even if parts of the project will be funded using only state or local funds.  FHWA has expanded this requirement to include construction materials with the passage of BABA.
Q4:	Why did Congress focus on the scope of the NEPA document to define “the project” for purposes of Buy America?
Maybe because the project as described in the NEPA document is supposed to have independent utility, in other words, be usable and a reasonable expenditure even if no additional transportation improvements in the area are made.[footnoteRef:5]  The NEPA document, therefore, provides a convenient definition of all the work that will be needed to implement a complete standalone project. [5:  23 CFR 771.111(f)(2).] 

Q5:	If the NEPA or contract document does not specifically mention iron or steel or a specific construction material or manufactured product, can it still be subject to Buy America?
Yes. NEPA documents do not typically mention specific products that would be needed to complete the project, so whether the product is mentioned in the NEPA document is not the relevant question. 
Q6:	Can Texas Department of Transportation (TxDOT) avoid Buy America on a project by issuing two different environmental clearances for two separate projects, one for an FHWA project under NEPA, and another for a state local-funded project under TxDOT’s environmental review rules?
Only if the FHWA project would have logical termini and meet the independent utility criterion mentioned above and the two projects really are standalone separate projects. If the FHWA project would require completion of the state local-funded project to have logical termini or be usable and a reasonable expenditure, then it cannot be evaluated on its own in a NEPA document separate from the state local-funded project.
(Note that even if the two projects could stand on their own, the state local-funded project would still be subject to the iron and steel Buy America requirements incorporated in state statutes at Texas Transportation Code §223.045.)
Q7:	Can TxDOT avoid Buy America by creating a CSJ with only state local funding that is separate from the other FHWA-funded CSJs that are needed for the project? 
No, if the materials are needed for construction of the project as described in the NEPA document, then they are subject to Buy America regardless of which Control-Section-Job (CSJ) they fall under. 
Q8:	What if a NEPA document is prepared for a project because it was assumed to have federal funding, but then the whole project ends up using only state funding?
If no FHWA money is used on any part of the project, then none of it is subject to FHWA’s Buy America requirements, even if it was previously assumed to have federal funding and therefore was federally cleared under NEPA. The key consideration is whether at least “1 contract for the project is funded with amounts made available to carry out this title [23 of the U.S.C.].”  If so, then the whole project must comply with the FHWA’s Buy America requirements. But if no contract for the project is funded with FHWA money, then FHWA’s Buy America requirements relating to construction material and manufactured products do not apply, regardless of what the funding assumption was at the time of NEPA clearance.
Q9:	Impacts from re-installation of displaced utilities outside the highway right-of-way are not evaluated in a TxDOT Environmental Assessment or Environmental Impact Statement. So, does that mean off-right-of-way utility relocations are excluded from Buy America requirements?
No. According to FHWA guidance, all utility relocations are subject to Buy America requirements (unless State law prohibits the State from reimbursing the utility).[footnoteRef:6]   [6:  “FHWA’s Buy America Q and A for Federal-aid Program” at questions 44 and 45.] 

TxDOT has previously offered that because we do not evaluate off-right-way utility relocations in our NEPA documents they are not “within the scope of the applicable finding, determination, or decision under the National Environmental Policy Act of 1969,”[footnoteRef:7] and therefore should be excluded from Buy America. However, FHWA has taken the position that the utility relocations are nevertheless subject to Buy America per FHWA guidance. [7:  23 USC 313(h).] 
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