[image: image1.wmf]Texas

of Transportation

Department


Form ROW-Indemnity 

GSD-EPC

Rev. 4/2003
Page 1 of 4
Form ROW-Indemnity 

Rev. 4/2003
Page 4 of 4

INDEMNITY AGREEMENT

	STATE OF TEXAS
	§
	

	
	§
	KNOW ALL MEN BY THESE PRESENTS:

	COUNTY OF      
	§
	


THIS AGREEMENT, hereinafter referred to as "Agreement", by and between the State of Texas, acting by and through the Texas Department of Transportation hereinafter referred to as "State", and      , hereinafter referred to as "Company", acting by and through its undersigned duly authorized officer for the purpose herein provided, shall be effective on the date of approval and execution by and on behalf of the State.

WHEREAS, the Company is the owner of that certain tract or parcel of land more particularly described in Exhibit "A" attached hereto and made a part hereof for all pertinent purposes, hereinafter referred to as "Property"; and

WHEREAS, the State desires to acquire fee simple title and/or certain interests in all or a portion of the Property as authorized by the Texas Transportation Commission; and

WHEREAS, the State, by its authorized contractor and/or subcontractor, will effectuate certain activities in, over, upon and across all or a portion of the Property associated with the construction and maintenance of a highway facility and improvements, hereinafter referred to as "Work"; and

WHEREAS, the State and Company desire to set forth their respective rights, responsibilities and obligations regarding any and all cleanup, removal, disposal, abatement and/or remediation, hereinafter referred to as "Cleanup", of any and all contamination hereinafter defined, together with any and all costs and fees associated therewith, of the Property;

NOW, THEREFORE, for and in consideration of the premises, Ten Dollars ($10.00), and other good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, and subject to the terms, conditions, stipulations, covenants and restrictions hereinafter set forth, the State and the Company agree as follows, to-wit:


ARTICLE I
The Company, as a condition for the payment of the consideration of the Property, SHALL AND DOES HEREBY FULLY INDEMNIFY AND HOLD HARMLESS THE STATE, ITS SUCCESSORS, ASSIGNS, AGENTS, REPRESENTATIVES, CONTRACTORS AND EMPLOYEES FROM AND AGAINST ANY AND ALL LIABILITIES, SUITS, ACTIONS, CLAIMS, PROCEEDINGS, DAMAGES, JUDGMENTS, AWARDS, PENALTIES, COSTS AND/OR EXPENSES, INCLUDING BUT NOT LIMITED TO REASONABLE ATTORNEYS FEES, OF WHATSOEVER NATURE, PAST, PRESENT OR FUTURE, ARISING FROM OR RELATED TO ANY CORRECTIVE OR 


REMEDIAL ACTION REQUIRED BY ANY FEDERAL, STATE OR LOCAL AGENCY FOR CLEANUP, REMOVAL, DISPOSAL, AND ABATING OF ANY AND ALL SOIL CONTAMINATION, GROUNDWATER CONTAMINATION OR ANY OTHER CONTAMINATION OF THE PROPERTY CAUSED BY OR DUE TO THE PRESENCE OF ANY HAZARDOUS, NON-HAZARDOUS, TOXIC, NON-TOXIC OR HARMFUL WASTE, SUBSTANCE, CONSTITUENT, OR ANY DERIVATIVE THEREOF, INCLUDING BUT NOT LIMITED TO PETROLEUM HYDROCARBONS OR THEIR DERIVATIVES, (HEREINAFTER REFERRED TO AS “CONTAMINATION”) AND/OR THE RELEASE OR DISCHARGE OF ANY SUCH “CONTAMINATION”  IN, UPON, OVER OR UNDER THE PROPERTY.  Upon being notified by the State of the presence of contamination upon the above described property and/or adjacent properties (including any larger parcel of land owned by the Company from which the said Exhibit “A” property was once a portion) it shall be the responsibility of the Company to take any and all corrective action as required by any Federal , State, or local agency laws, rules and regulations to clean up, remove, dispose of and abate all such contamination.

ARTICLE II
Any earth or other materials removed from the Property, during either the Work or Cleanup, for the purpose of compliance with any and laws, rules and regulations of any Federal, State or local agency, are deemed to be personal property, with the title and responsibility to all of the above to be vested in the Company, disposal facility or contractor which accepts such earth or other material, and shall never pass to or vest in the State.  


ARTICLE III
Once the Contamination has been removed and disposed of and upon completion of all required corrective action (Cleanup), the Company shall notify the State, in writing, that such actions have been accomplished. The State, or its authorized representative, after receipt of said notice,  shall have the right to inspect the Property to ascertain that the removal and disposal of any Contamination has been done in compliance with any and all Federal, State and local laws, rules, requirements and regulations.  If, in the opinion of the State, or its authorized representative, additional work is required to effectuate the removal and disposal of the Contamination, the Company shall perform such additional work to the satisfaction of any and all applicable laws, rules, requirements and regulations.


ARTICLE IV
On the effective date of this Agreement, the Company shall, at its sole cost and expense, be responsible to take any and all corrective action as required by any and all applicable laws, rules, requirements and regulations for Cleanup of all Contamination found in the soil or the groundwater of the Property, including any and all unknown pre-existing Contamination that may be disclosed or discovered due to soil excavation related to the Work being conducted upon the property, provided, however, that the obligations of the Company under this agreement shall not apply to new contamination caused by or due to any new release or discharge of Contamination upon the Property solely by the State or the State’s authorized contractor or subcontractor while performing Work upon the Property.   

ARTICLE V
During the implementation of any required corrective action by the Company, the State will allow the Company, or its agents, to enter upon the said Property to perform such corrective action so long as the State determines that the said action does not unreasonably interfere with the design, construction, maintenance and/or safety of any highway or other facility of the State that has been or will be constructed on the Property.


ARTICLE VI
In the event the Company fails to fulfill any of its responsibilities and obligations under this Agreement, the State may enforce specific performance of this Agreement and may undertake to perform any or all responsibilities and obligations set forth in this Agreement or pursue any and all other remedies, at law or in equity, to which it may be entitled.  If the State elects to perform any or all responsibilities and obligations of the Company under this Agreement, the Company shall be liable to the State for any expenditures or costs necessitated by the performance by the State.


ARTICLE VII
No waiver by the State of any default or breach of any term, condition or covenant of this Agreement shall be deemed to be a waiver of any subsequent default or breach of the same or other term, condition or covenant contained herein.


ARTICLE VIII
This Agreement and all terms, provisions and obligations hereof shall be covenants running with the Property affected thereby and shall inure to the benefit of and be binding upon the Company and the State and their respective successors and assigns.

ARTICLE IX

Any notice provided for or permitted to be given hereunder must be given at the addresses designated below by (1) depositing same in the United States Mail, postage prepaid, registered or certified, return receipt requested; (2) delivering the same to the party to be notified; or (3) sending a prepaid telex or telegram.  Such notice shall be effective upon receipt, as evidenced by the executed postal receipt or other receipt for delivery;

	If to the Company:
	
	If to the State:

	
	
	

	     
	
	     


The parties may change their respective notice addresses to any other location within the United States by giving notice of the change in accordance with this section.


ARTICLE X
This Agreement contains a complete expression of the Agreement between the parties, and there are no promises, representations or inducements except such as herein provided, and the terms of this Agreement cannot be varied or terminated except by the written Agreement of the parties hereto.


ARTICLE XI
This Agreement shall be construed under and in accordance with the laws of the State of Texas.  In case any one or more of the provisions contained in this Agreement shall for any reason be held to be invalid, illegal or unenforceable in any respect, such invalidity, illegality or unenforceability shall not affect any other provision thereof, and this Agreement shall be construed as if such invalid, illegal or unenforceable provisions had never been contained herein.


The Company

By: 








Title: 








Date: 









EXECUTION RECOMMENDED
__________________________________________ 
Approved: 








District Engineer






Right of Way Division Director

Date: 
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THE STATE OF TEXAS





Certified as being executed for the purpose and effect of activating and/or carrying out the orders, established policies or work programs heretofore approved and authorized by the Texas Transportation Commission.









