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STATE OF TEXAS                  §
COUNTY OF TRAVIS         §
 
AGREEMENT TO INSTALL A MEMORIAL MARKER FOR A PEACE OFFICER ON
TEXAS DEPARTMENT OF TRANSPORTATION RIGHT OF WAY
         THIS AGREEMENT is made by and between the State of Texas, acting by and through the Texas Department of Transportation, herein called the "Department," and
a not for profit corporation incorporated under the laws of the State of Texas herein called the "Corporation."
 WITNESSETH
           WHEREAS, the Texas Transportation Commission (the "Commission") has adopted rules governing certain private and other non-department uses of state highway rights of way, allowing such use of state highway right of way where the use serves a public purpose and is consistent with the safety and convenience of the traveling public, codified as Title 43, Texas Administrative Code, §§22.10-22.17; and
         WHEREAS, the Commission determines it to be in the public interest to allow the placement along state highway right of way of privately funded memorials honoring peace officers killed in the line of duty; and
WHEREAS, to implement this recognition and the public interest, the Commission has adopted rules authorizing the Department to enter into agreements with non-profit corporations to fund, install, and maintain memorials honoring peace officers, codified as Title 43, Texas Administrative Code,  §22.17; and
WHEREAS, the Corporation desires to obtain authorization from the Department to fund, install, and maintain memorials on state highway right of way honoring a peace officer killed in the line of duty; and
         WHEREAS, the Department is agreeable to allow the Corporation to install memorials on the state highway right of way as stated herein, consistent with the terms and conditions established in this Agreement;
 
AGREEMENT
NOW, THEREFORE, the parties agree as follows:
1.         This Agreement becomes effective upon the date of final execution by the Department. The term of the Agreement will be for two years, unless terminated or modified as provided by this Agreement.  At the end of a term of the Agreement, the Agreement will automatically renew unless terminated or modified as provided by the Agreement or either party provides written notice 30 days prior to the end of the term stating that the Agreement should not be renewed. 
 2.         The Corporation shall, at its own expense, provide the following:
          a) Memorial Markers and all necessary materials, labor, tools, and equipment and incidental items required for their installation. The Corporation shall assume the entire cost of the work authorized hereunder, except as provided herein.
          b)  the Corporation's Certificate of Incorporation.
         3.         Only memorials which honor peace officers who lost their lives in the line of duty will be allowed.
         4.         Memorials shall be furnished, installed, and maintained at no cost to the Department.  The Corporation shall correct any superficial or structural damage done to Memorials within 30 days of notification for superficial damage, and within 90 days of notification of structural damage.
         5.         The exact location of the Memorial on state highway right of way must be approved by the Department.
         6.         The Department may temporarily or permanently relocate a Memorial to accommodate highway construction, reconstruction, maintenance, or operations.
         7.         The exact wording on the Memorials must be approved by the Department.  In all circumstances, the name of the Corporation which supplied the markers must not appear on the marker.
         8         The Corporation must furnish and install any initial roadside signing of the Memorials which must meet Department standards. 
         9.         The Department will provide replacement roadside signs when necessary.
         10.         The Department may provide and maintain turnouts, where necessary, so that motorists may view the Memorials.
         11.         The Corporation shall not use the names of the Department or refer to the Department in any activity which is designed to collect funds or which may lead to the collection of funds.
         12.         By approving the placement of a Memorial, the Department is not obligated to increase maintenance around the site to a level higher than it would be if the Memorial were not installed on the right of way.
         13.         It is expressly understood that the Department, by allowing the Corporation's  use of state highway right of way, does not grant the Corporation any right, title, or easement in or upon the right of way.
         14.         This Agreement may be terminated before the stated termination date:
                   (a)            By mutual agreement and consent of the parties hereto.
                  (b)         By the Department, upon written notice to the Corporation as a consequence of the Corporation's failure to comply with the requirements of this Agreement, unless the Corporation's failure to comply is due to no fault of its own.
         (c)         By the Department for reasons of its own and not subject to the approval of the Corporation upon not less than 30 days written notice to the Corporation.  If the termination is due to the failure of the Corporation to fulfill its contractual obligations, the Department will notify the Corporation that a possible breach of contract has occurred.  The Corporation must remedy the breach as outlined by the Department to the Department's satisfaction within 30 days from receipt of the Department's notification.  The Department will declare this Agreement terminated upon the Corporation's failure to remedy the breach within the 30 day period.
                  Termination of the Agreement shall extinguish all rights, duties, obligations, and liabilities of the Department and the Corporation under this Agreement, other than those obligations which by their terms continue after the date of termination or expirations.
15.         The Corporation shall indemnify and save harmless the Department from any and all losses, liabilities, claims, damages, demands, costs, expenses, and attorneys' fees, including those resulting from injury to or death of any persons or for loss or damage to property, arising out of or in any way connected with a memorial marker or any other use of state highway right of way during the term of this Agreement.  
16.         Violation or breach of contract by the Corporation shall be grounds for termination of the Agreement and any increased costs arising from the Corporation's default, breach of contract or violation of contract terms shall be paid by the Corporation.  This Agreement shall not be considered as specifying the exclusive remedy for any default, but all remedies at and in equity may be availed by either party and shall be cumulative.
         17.         The Corporation is prohibited from assigning this Agreement to others without the Department's prior written approval.  Any attempted assignment or other transfer of the rights and obligations of the Agreement without the Department's consent shall be void and may be grounds for termination of this Agreement.
         18.         The Corporation acknowledges that it is not an agent, servant, or employee of the Department and that it is responsible for its own acts and deeds, errors and omissions, and for those of its agents, employees, and the order and decrees of any court and administrative body in any manner affecting the performance of this Agreement.
         19.         The Corporation shall comply with all federal, state, and local laws, statutes, ordinances, rules and regulations, and the orders and decrees of any court or administrative body in any manner affecting the performance of this Agreement.
         20.         Any changes in the contract period, character, or Agreement terms shall be enacted by a written a supplemental agreement executed by both parties.  
         21.         In case one or more of the provisions contained in this Agreement shall for any reason be held invalid, illegal or unenforceable in any respect, such invalidity, illegality or unenforceability shall not affect any other provision thereof and this Agreement shall be construed as if such invalid, illegal or unenforceable provision had never been contained herein.
         22.         The undersigned for the Corporation represents and warrants that he is an officer of the organization for which he/she has executed this Agreement and that he/she has the full and complete authority to enter into this Agreement on behalf of the Corporation.
         23.         All notices to either party by the other party required under this Agreement shall be delivered personally or sent by certified or U.S. Mail, postage prepaid, addressed to such party at the following address:
 
Department:                                                      Texas Department of Transportation 
                                                               Attention: Maintenance Division
                                                               125 E. 11th
                                                               Austin, Texas 78701
All notices shall be deemed to be received by the addressee on the date so delivered or so deposited in the mail, unless otherwise provided herein.  Either party may change the above address by sending written notice of such change to the other in the manner provided herein.
         24.         The Corporation shall submit a "Request to Place Memorial Marker For Peace Officer on State Right of Way" application to the local District where the Memorial Marker will be placed, a copy of which is included as Attachment A. Attachment A lists required attachments that must be submitted before a Memorial Marker will be approved. Copies of Attachment A can also be found at the department Web page under Forms at: http://www.txdot.gov/business/.
         25.         Installation requirement
                   (1)         Once the Corporation has received the Department's approval from the District to install a Memorial, the Corporation will have 90 days from the date of the approval to install the Memorial.
                  (2)         If the Department determines the Memorial has not been installed according to this Agreement, the Department may require the Corporation to relocate or remove the Memorial. If so requested, the Corporation will relocate or remove the Memorial within 30 days. If the Memorial has not been relocated or removed after 30 days has passed, the Department may remove or relocate the Memorial. If the Department determines the Memorial poses a potential hazard, the Department may immediately relocate or remove the Memorial without having first notified the Corporation.
IN TESTIMONY WHEREOF, the Department and the Corporation have executed duplicate counterparts of this Agreement.
THE STATE OF TEXAS
 
Certified as being executed for the purpose and effect of activating and/or carrying out the orders, established policies, or work programs heretofore approved and authorized by the Texas Transportation Commission
(signature)
Executive Director
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Request to Place Memorial Marker for Peace Officer on State Right of Way
Submit original to Texas Department of Transportation District Office with copy to the Maintenance Division (125 E. 11th, Austin, TX 78701). The location of each District office can be found at: http://www.txdot.gov/local_information/ under "contact us."
(Name of not for profit agency with approved agreement for placing memorial markers.)  
Attachment A
Required Attachments by Corporation:
 
1.  Written certification from the government entity that employed the peace officer that the peace officer in question was killed in the line of duty.
 
2.  Written concurrence from the family of the deceased peace officer for the Memorial.
 
3.  Sketch of Memorial with dimension and type of material to be used. It is noted that the dimension shall not exceed 4'6" in height, 2' in width and 6" in depth.
 
4.  Proposed wording for inscription on the Memorial (attach separate document with wording).
District Engineer Signature
Approval by Texas Department of Transportation:
Corporation Representative Signature
Requesting Corporation:
Will the Corporation furnish a sign indicating memorial marker ahead?
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