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On December 16,2010, by Minute Order 112526, the Texas Transportation Commission 
(commission) approved a program call for higllway projects to be developed on the state highway 
system under a pass-through toll program agreement (program call). The commission further 
determined that (i) monies available that can be allocated among all proposals selected under this 
program call will be limited to an estimated total of $250 million in Category 12 funds; (ii) only the 
following category of project costs described in 43 TAC §5.53(a)(11) will be considered as eligible 
for reimbursement under this program call: construction cost, exclusive of construction engineering 
cost, and, in the case of a pass-through toll project submitted as a design-build project, the 
construction cost, exclusive of construction engineering costs must be broken out separately as one 
component of the total project cost; (iii) the value of development and implementation services and 
products for the project, including but not limited to environmental studies and mitigation, right-of
way acquisition, engineering, and construction inspection services that have been or will be provided 
by the departnlent, will be deducted from the eligible reimbursement anl0unts; and (iv) federal and 
state funding that is otherwise programmed for or committed to a proposed pass-through toll project 
will not be considered as part of the proposer's contribution, nor may it be reimbursed under the 
program. 

Pursuant to Minute Order 112526 and Title 43 Texas Administrative Code §§5.51-5.60 
(rules), the Texas Department of Transportation (department) published a notice in the Texas Register 
designating a 60-day period commencing on December 31, 2010, for acceptance ofproposals from 
both public and private entities for projects to be developed under the program call. The deadline for 
submitting proposals was March 1, 2011. Department staff evaluated the proposals that were timely 
submitted under the program call using the items of consideration set forth in §5.55 of the rules and 
provided its analyses of tIle pass-tlnough toll proposals to the comnlission. 

In accordance with §222.104(b), Transportation Code and §§5.54-5.55 of the rules, the 
commission granted preliminary approval on May 26,2011, in Minute Order 112685, authorizing the 
department to negotiate the financial terms of a pass-through toll agreement (agreement) with each of 
those public entities whose proposals were selected by the commission in that minute order as 
providing the best value to the state. The agreements will provide for the payment of pass-through 
tolls to the selected public entities as reimbursement for the construction of facilities on the state 
highway system. A pass-through toll is a per-vehicle fee or a per-vehicle-mile fee that is determined 
by the number of vehicles using the facility. 

In accordance with §5.58(b)(3)(A) of the rules, the commission finds that it is in the public 
interest to require all agreements negotiated with the selected public entities to contain a provision 
that limits reimbursement to the actual costs incurred by the public entity (actual cost provision). The 
actual cost provision will be based on the following concepts: 

(1) The total reimbursement amount for each of the projects as set forth in Exhibit A 
represents all or a portion of the estimated cost of construction (departnlent' s proportional 
share). Payments of pass-through tolls will be limited to reimbursenlent of the 
department's proportional share of the actual cost of labor and materials required for 
construction of the project as detem1ined by the low bid award of the construction 
contract (actual cost of construction), subject to the following two exceptions: 
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(a)	 The department will reimburse its proportional share of the amount by 
which the actual cost of construction exceeds the estimated total 
construction cost of construction that was approved by the department for 
the same project (cost ovemln). The department's total payment obligation 
for the project, however, will not exceed 110 percent of the estimated total 
reimbursement amount as set forth in Exhibit A. 

(b)	 The department will reimburse to the public entity the amount by which the 
actual cost of construction is less than the estin1ated cost of construction 
that was approved by the department for the same project (cost underrun), 
up to a n1aximum of 10 percent of the estimated construction of cost, if the 
following conditiol1s are met: 

(i)	 the total of actual cost and underrun reimbursements by the 
department may not exceed the department's reimbursement amount 
as set forth il1 Exhibit A; 

(ii) the amount of cost underrun received by the public entity will be 
expended on the same project as set forth in Exhibit A, or on other 
mutually acceptable state highway projects located in the public 
entity's jurisdiction; 

(iii) the amount of cost underrun received by the public entity may be 
expended on the actual costs of an eligible project's environmental 
clearance and n1itigation, right-of-way acquisition, land surveys, 
engineering, utility relocation, construction, construction engineering 
and inspection, and financing, but not on overhead or contingent 
profits; and 

(iv) the public entity receives the department's prior written consent for 
the expenditures. 

(2)	 The reimbursen1ent rate, the minimum reimbursement amount per year, and the 
maxin1um reimbursement amount per year as set forth in Exhibit A will be applicable 
regardless of the actual total reimbursement amount. The number of anl1ual payments 
will be adjusted to reflect the total reimbursement amount as determined in accordance 
with paragraph (1). 

(3)	 No change order to the construction plans or contract may be issued by the public entity 
without the department's prior written approval, ifit would affect prior environmental 
approvals or significantly revise the scope of the project or the geometric design. 

(4)	 Construction costs shall have the same meaning as described in the program call. 
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The department and Bexar County have agreed to a total reimbursement through 
pass-through tolls for construction of the project, a reimbursement rate per vehicle mile, the minimum 
amount to be reimbursed in any year with the project open to traffic, and the maximun1 amount per 
year, all as set forth in Exhibit A. The agreement will expire once the total amount of that agreement 
has been reimbursed. The project will be authorized and reimbursed from Category 12, Strategic 
Priority funds. 

In accordal1ce with §5.57 of the rules, the comn1ission finds that: (1) the project serves the 
public interest and not merely a private interest; (2) the proposed pass-through agreement is in the 
best interest of the state; (3) the project is compatible with existing and planned transportation 
facilities; and (4) the project furthers state, regional, and local transportation plans, programs, 
policies, and goals. 

Before the project in the selected proposal is designed, developed, or constructed using funds 
adn1inistered by the departn1ent, the project: (1) n1ust be included in the department's Unified 
Transportation Program, thereby identifying comn1itted funding for the project; (2) must be included 
in the department's Statewide Transportation Improvement Program; and (3) will be subject to any 
and all applicable planning and environmental processes and approvals as mandated by state and 
federal regulations regardil1g such matters. 

IT IS THEREFORE ORDERED that the executive director or designee is aut110rized to 
negotiate and execute a pass-through toll agreement with Bexar County for the construction of its 
project as idel1tified il1 Exhibit A, in accordance with t11e negotiated tem1s, actual cost provision 
described in this minute order, and such other terms the departn1ent determines to be necessary. 

Minute Date
 
Number Passed
 



EXHIBIT A
PROPOSAL APPROVED FOR AGREEMENT NEGOTIATION

2011 PASS-THROUGH TOLL PROGRAM CALL

DISTRICT REGION
LOCAL ENTITY 

NAME HIGHWAY(S)
PROJECT

DESCRIPTION
TOTAL

REIMBURSEMENT

REIMBURSEMENT 
RATE

(PER VEHICLE MILE 
UNLESS 

OTHERWISE 
NOTED)

MINIMUM 
REIMBURSEMENT 

AMOUNT PER YEAR

MAXIMUM 
REIMBURSEMENT 

AMOUNT PER YEAR

SAT SOUTH Bexar County FM 471

Widen FM 471 (Culebra Road) from a 2-lane roadway to 
a 4-lane divided roadway from Kallison Lane to FM 1560. 
The project will provide bicycle lanes in both directions. 
The project length is approximately 2.40 miles. $15,500,000 $0.06 $775,000 $1,550,000

TOTAL $15,500,000
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